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INTRODUCTION AND PURPOSE OF TESTIMONY

PLEASE STATE YOUR NAME AND ADDRESS.

My name is Les Peterson. I live at 2045 Smoketree Drive, Carefree AZ. My home

is located within the north (Carefree) portion of The Boulders subdivision.

Q- on WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING?

I am testifying on behalf of the Boulders Homeowners' Association ("BHOA"),

which is an association of 332 home and property owners in the northern portion

of the Boulders community in Black Mountain Sewer Corporation's ("BMSC" or

the "Company") service area. The residents of the south portion of the Boulders

community (which is located in the limits of the City of Scottsdale) have a

separate homeowners association, the Owners' Association of Boulders Scottsdale

("OABS"). The OABS fully supports the position of the BHOA in this matter.

Q- WHAT IS YOUR AFFILIATION WITH BOULDERS HOMEOWNERS'

ASSOCIATION?

I am President of the BHOA.

WHAT IS YOUR

BACKGROUND?

EDUCATIONAL AND PROFESSIONAL

1
2 Q.
3 A.
4
5
6
7 A.
8
9

10
11
12
13
14
15
16
17 A.
18
19 Q.
20
21
22
23
24
25
26

A. Arizona State University; BA, 1965, MA, 1967

Teacher, Scottsdale, AZ School District, 1967

Marketing; Procter & Gamble, 1968-1971

Promotion Manager; The Pillsbury Company, 1971 - 1973

Executive Vice President, Glendinning Companies, 1973 .- 1979

Founder and President, Connecticut Consulting Group, 1979-1991

1
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Executive Vice President, Clarion Division of Darcy Marius Benton & Bowles,

1991 .- 2000

Q- WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A. I am testifying to provide the Commission information about the wastewater

treatment plant (the "Boulders Wastewater Plant" of the "Plant") located within

the Boulders community, and an agreement the BHOA has reached with BMSC,

to finally and completely address the noise and odor issues associated with the

Plant.

BACKGROUND ON ODOR ISSUES

Q- PLEASE PROVIDE SOME HISTORICAL BACKGROUND ON THE

A.

ISSUE.

The Boulders Wastewater Plant was originally constructed in about 1971. It was

initially constructed to serve homes within the Boulders. Even before the

Company received a certificate of convenience and necessity ("CC&N) from the

Commission, problems with a sewer system in nearby Carefree led to the

absorption of that system by the Companyf

In 1980 the Commission issued the original certificate of convenience and

necessity ("CC&N") to Boulders Carefree Sewer Corporation ("Boulders

Carefree"), BMSC's predecessor. Boulders Carefree's CC&N application sought

approval to move the site for treatment of wastewater from the site of the Plant to

another site? The Commission did not approve use of a substitute site for

1
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3

4

5

6

7

8

9

10

11

12

13

14

15
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17
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19

20
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23

24
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26

Decision No. 53300 ate (1982). Until the Company acquired the Cared*ee system, it was not required to
hold a CC&N.
2 See Decision No. 50544 at Finding of Fact No. 2 (attached as Exhibit A).
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treatment of the Company's wastewater at that time because the request was "too

indefinite as to time and can be submitted for approval" at a later time? Nearly

thirty years later, the Boulders Wastewater Plant still operates in the center of our

neighborhood.

Over time, however, the Boulders Wastewater Plant came to service

approndmately 50% of all of the homes - and all of the commercial establishments

- in the Town of Carefree (the "Town"), and it became the sole wastewater

treatment plant for the entire Town. Residences were built around and in

relatively close proximity to the Boulders Wastewater Treatment Plant prior to. the

time its use and service area were dramatically expanded. The "sudden and

unexpected expansion" of the Company's service territory created severe

financing difficulties for the Company, which were addressed by plant capacity

charges, an interim rate increase in 19815 and permanent rate increase in 19826

and 1985.7

As a result of the unexpected rapid expansion of the service territory, the

Company required an alternative source to treat its wastewater flows that

exceeded the capacity of the Boulders Wastewater Plant and began sending excess

flows to by treated by the City of Scottsdale as early as 1989.8 Currently, only

about 20 percent of BMSC's total annual raw sewage is treated at the Boulders

Wastewater Plant. The Plant has a pemiitted treatment capacity of 120,000

gallons per day, and flows of raw sewage to the Plant are slightly more than this

120,000 gallon per day in the summer months, and approximately 400,000

1
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Id. at pg. 10.
Decision No. 50544.
Decision No. 52585.
Decision No. 53300.
Decision No. 54537.
Decision No. 59944 at 2.
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gallons/day in the winter months. All raw sewage in excess of 120,000 gallons

daily flows directly into the City of Scottsdale's ("Scottsdale" or the "City") sewer

system and is treated at the City's Water Campus treatment plant ("Scottsdale

Treatment Plant").

The Boulders Wastewater Plant is located very close to several homes.

Three homes are within less than 100 feet firm the Plant, and 10 homes are within

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

approximately 300 feet of the Plant. Within approidmately 500 feet of the

Wastewater Plant there are 17 homes, and within approximately 1,000 feet there

are between approydmately 200 to 300 homes plus primary dining and conference

facilities of the Boulders Resort (the "Resort").

Over the years, particularly on occasions during the colder weather and

heavier BMSC system usage during the winter months,  strong odors have

permeated throughout the Boulders. Given the strength of the odors, it was

difficult to specifically tell if the odors originated from the Wastewater Treatment

Plant or the raw sewage collection system from throughout Carefree or from body.

At the time of BMSC's last rate case in 2005, the odor issues (I use the term

"odor" to include the strong and nauseating smells, system noises and health

concerns resulting from raw sewage flowing out of the man-hole covers, lift

stations and broken collection system pipes during rains and into the streets and

washes) were so frequent and so pervasive that the BHOA intervened in the case

to bring the problem to the Commission's attention and seek its assistance in

getting the "odor" issues resolved. The Town also intervened in the case to raise

its concerns about the "odor" issues and a lift station in a commercial area.

The Commission's Decision in that case allocated nearly eight pages to

discussion of the "odor" issues, which it described as "[t]he most contentious

4
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issue of [the] proceeding."' The Commission ordered the Company to adopt

either one of the two solutions that had been proposed at the hearing by the

Town's witness or some alternate remedy with the agreement of all of the parties.

The Company then hired a consultant who proposed an alternative remedy

focusing upon the collection system as the primary source of the "odor" problem,

to which the other parties acquiesced based upon the consultant's expertise.

Among other proposed solutions, the consultant's recommended remedy involved

installing air jumpers between manholes along Boulder Drive. The Company also

corrected the slope of the collection system line on Quartz Valley Drive. The

Company installed the air jumpers and corrected Quartz Valley Drive line slope

by June 2007.

ARE THERE STILL ODOR AND NOISE ISSUES?

Odors from the Boulders Wastewater Plant continue to be very noticeable by and

objectionable to Boulders residents, though at a lesser frequency than before the

air jumpers were installed and the line slope was corrected. In addition, the noises

of the operation of the Boulders Wastewater Plant are very noticeable from nearby

homes and homes as far away as an estimated 400 feet, and there is ongoing

traffic (service vehicles, pumper trucks, sub-contractor vehicle parking,

dumpsters, etc.) associated with the Wastewater Plant operations in our quiet

community. The BHOA has had open dialogue with Company about these

ongoing issues and the Company assures us that it takes our concerns seriously.

Since the last rate case, the Company's behavior generally has been consistent

with those assurances. However, it is our understanding that it is impossible to

1
2
3
4
5
6
7
8
9

10
11
12
13 Q.
14 A.
15
16
17
18
19
20
21
22
23
24
25
26 9 Decision No. 69164 at pg.30.
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completely eliminate the significant remaining odors and noise from any

wastewater treatment plant, let alone one that is nearly 40 years old. The

Company has described the fact that Plant is located very close to residences as "a

problem of geography." The Company has also informed us that they understand,

pursuant to current requirements, a facility such as the Boulders Wastewater Plant

would currently have required set backs of at least 1,000 feet from the nearest

property line of an adjacent dwelling.'°

BENEFITS OF CLOSING OF THE PLANT

Q- WHAT IS BHOA HOPING TO ACCOMPLISH BY PARTICIPATING IN

THIS PROCEEDING?

BHOA intervened in this rate case in an attempt to get BMSC to shut down the

Boulders Wastewater Plant as soon as possible, either voluntarily or pursuant to a

Commission order. After all, it was the Company's intention as early as 1980 that

the Plant site in the middle of a neighborhood would be replaced and the

Company's wastewater would be treated at a different, and less objectionable,

location. Portions of the Company's wastewater in fact has been treated at a

different location for the past 20 years, and it is time to finally shutter the plant

that was thirty years ago considered a temporary treatment plant location.

Fortunately, BMSC and other interested stakeholders have been cooperative

in our discussions with them to achieve that result.

BHOA have been able to reach an agreement (the "Settlement Agreement") under

which BMSC would cease operations of the Wastewater Plant within 15 months

of the Commission's Order in this case approving the agreement.

As a result, BMSC and the

1
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9

1 0

1 1

12 A .
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26 10 A.A.C. R18-9-B201(I).
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ARE THERE ANY IMPEDIMENTS TO CLOSING THE BOULDERS

WASTEWATER PLANT THAT THE COMPANY NEEDED RESOLVED

PRIOR TO AGREEING TO SHUT IT DOWN?

Yes, there are several. First, BMSC needs an alternative plant to treat the

wastewater that is currently being treated at the Boulders Wastewater Plant.

Second, BMSC has an agreement obligating it to provide the treated effluent from

the Boulders Wastewater Plant to the Resort for irrigating the golf course in the

Boulders community. That agreement is effective until 2021. Therefore, BMSC

would need to get the Resort's agreement to close the Wastewater Plant. The

Resort needs to secure an alternative source of effluent in order to agree to

termination of its agreement with BMSC.

HAS THE COMPANY IDENTIFIED AN ALTERNATIVE SOURCE TO

TREAT THE WASTEWATER THAT IS CURRENTLY TREATED AT

THE PLANT?

1
2 Q.
3
4
5 A.
6
7
8
9

10
11
12
13
14 Q.
15
16
17 A.
18
19
20
21
22
23
24
25
26

Yes. The City is willing to treat those wastewater flows at the Scottsdale

Treatment Plant. This is the same plant that currently treats the other 80 percent

of BMSC's wastewater that is not treated at the Boulders Wastewater Plant. The

Scottsdale Treatment Plant has sufficient excess capacity to treat these additional

wastewater flows. Representatives of the City have indicated their willingness to

treat these additional flows Bom BMSC. BMSC's existing wastewater collection

system is already connected to the Scottsdale Treatment Plant. Upon closure of

the Boulders Wastewater Plant, Scottsdale would be treating all of BMSC's

wastewater. The Company may need to upgrade some of its collection system to

7



l l

deliver the additional wastewater flows to the Scottsdale Treatment Plant, but it

expects it could perform any necessary upgrades within a year.

HAS THE RESORT AGREED TO TERMINATE ITS CONTRACT WITH

BMSC FOR THE EFFLUENT FROM THE WASTEWATER PLANT?

1
2
3
4 Q.
5
6  A.
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Representatives of BMSC, the Town, the OABS and the BHOA met with the

Resort to discuss that, and the Resort expressed its' agreement to this change

provided that an alterative source of effluent could be identified and contracted

at an acceptable price. As a matter of background, the Resort currently purchases

70% of its required effluent from the Scottsdale Treatment Plant in addition to the

effluent it purchases from BMSC. Additional effluent produced by the Scottsdale

Treatment Plant is available to the Boulders Resort in sufficient quantities to

replace the effluent from the Boulders Wastewater Plant. Currently, the Desert

Mountain Golf Club ("Desert Mountain") contracts for (and is required to pay for)

effluent from the Scottsdale Treatment Plant well in excess of what Desert

Mountain requires to irrigate its turf. The Resort could purchase a portion of this

excess Desert Mountain effluent, which could be delivered directly to the Resort

through the e>dsting lines that already deliver effluent from the Scottsdale

Treatment Plant to the Resort's golf courses.

The effluent from the Scottsdale Treatment Plant is of a higher quality (less

salt and brine) than the effluent produced by the Boulders Wastewater Plant.

Therefore, the Resort could achieve a level of cost savings by using more of the

higher-quality effluent from the Scottsdale Treatment Plant in lieu of the effluent

from the Boulders Wastewater Plant.

8
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SETTLEMENT AGREEMENT TO ACCOMPLISH PLANT CLOSURE

Q- PLEASE DESCRIBE THE MAJOR TERMS OF THE SETTLEMENT

beyond the term of its current agreement with the City; (2) modifying BMSC's

collection system to accommodate sending the additional flows to the Scottsdale

Treatment Plant; (3) the Resort agreeing to termination of its agreement with

BMSC for the effluent from the Boulders Wastewater Plant; and (4) the

Commission approving a cost recovery mechanism for the costs associated with

the closure of the Boulders Wastewater Plant. Once operations of the Boulders

Wastewater Plant have ceased, the Company will remove the structures and

equipment from the site, perform any necessary hazardous substance remediation,

and restore the site so that residential structure(s) may be constructed on the site.

The Company will sell the site for residential use, and share the gain on the

property equally with its customers.

1

2

3 AGREEMENT.

4 A. The Settlement Agreement is attached as Exhibit B. It provides for BMSC to shut

5 down the Boulders Wastewater Plant widiin 15 months of certain conditions being

6 satisfied. Those conditions include (1) modifying its agreement wide the City of

7 Scottsdale to confirm that the Company will have continued access to capacity at

8 the Scottsdale Treatment Plant after closure of the Boulders Wastewater Plant and

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 A.

25

26

Q- IN ADDITION TO ELIMINATING THE ODORS ASSOCIATED WITH

THE PLANT, ARE THERE OTHER BENEFITS OF THE SETTLEMENT

AGREEMENT?

Yes. BHOA understands that BMSC has an existing agreement with the City of

Scottsdale under which BMSC can buy additional processing capacity at the

Scottsdale Treatment Plant at very favorable rates through 2016. BMSC has

9
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requested a 25 year extension of its existing contract with the City at these

attractive rates. I understand that the City is agreeable to extend the contract

through 2041. The Settlement Agreement will result in BMSC entering into an

agreement with Scottsdale for both an additional 25 years of BMSC having access

to additional capacity at Scottsdale's treatment plant, and at rates that are about

1/3 of what the current market rate is for treatment capacity. ($6.00/gallon under

the Scottsdale Agreement, versus, for example, what I understand is

approximately $18.00/gallon at the new Cave Creek Wastewater Treatment Plant.)

DO YOU KNOW WHAT THE FUTURE RATE IMPACTS WOULD BE

FROM CLOSING THE BOULDERS WASTEWATER PLANT AND

SENDING ALL OF THE WASTEWATER TO THE SCOTTSDALE

TREATMENT PLANT?

BMSC will be addressing the possible rate impacts of closing the Plant when it

files its rebuttal testimony.

HAVE YOU DISCUSSED THE TERMS OF THE SETTLEMENT

AGREEMENT WITH ANY OTHER PARTIES TO THIS PROCEEDING

AND OTHER CUSTOMER REPRESENTATIVES?

1
2
3
4
5
6
7
8
9

10 Q.
11
12
13
14 A.
15
16
17 Q.
18
19
20 A.
21
22
23
24
25
26

Yes, we have. Throughout our negotiations, we have discussed the matter with

representatives of the Town of Carefree, which have expressed its support for

closing the Boulders Wastewater Plant, and the OABS, which is also supportive

of the Settlement Agreement. We also met with the Commission's Staff and the

Residential Utility Consumer Office to brief them on the settlement developments.

10



n

Q- WHAT SPECIFICALLY ARE YOU REQUESTING FROM THE

COMMISSION AT THIS TIME?

A. BHOA is requesting that the Commission approve the Settlement Agreement.

CONCLUSION

DO YOU HAVE ANY ADDITIONAL COMMENTS?

Q- DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

Yes.

1

2

3

4

5

6 Q,

7 A. Yes. Nearly thir ty years ago,  when BMSC's predecessor first  came to  this

8 Commission for authorizat ion to  provide wastewater service,  it  indicated its

9 expectation that  the Boulders Wastewater Plant would be replaced as the area

10 grew and more customers required treatment of their sewage. The Commission

11 indicated at  that  t ime that  the ut ility could seek specific approval for  such

12 replacement  at  the t ime a more definite t reatment  alternat ive was ident ified.

13 Though it  has been 20 years since the Company first  ident ified the City o f

14 Scottsdale as a specific alternative source of treatment, the Plant that sits less than

15 100 feet  from homes remains in operat ion. The t ime has come to  ret ire the

16 Boulders Wastewater Plant, as the Company has intended to do since it first came

17 to the Commission for a CC&N. The two homeowners associations that together

18 represent  732 resident ial customers,  and the Town of Carefree,  support  the

19 Settlement Agreement and the closure of the Boulders Wastewater Plant.

20

21

22 A.

23

24

25

26

308889;ssw,22938-000 l
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g ~nn'rz OF HEARING: November 131 1979

10 OF BZARING:

u émmuuc csrnczm wm. n. Giase .

12 8a1=€l*BARNwcEs= Barney Paulsen. assistant Director, curses"
e Division. on behalf of the Arizona Gntyrlwrllswiaéi

13 Conunisnicn

u
is I
U a vxsnrnss of rncr

go 1. The applicant, Boulders Carefree Sewer Crorporaticn, :Ba i

19 3\Nao1ly tommed subsidiary of Boulders carefree Gorporaticn, both Ari.!on$§
M é corporations, having the same offiears and diractars. Boulder:
21 Properties, Inc. hereinafter referred to has the same officers, Mitac'-'9

8 tors, and shareholders as Boualéare Carefree corporation.
8 2. Tine applicant has applied for a Certificate cf Conwenianua

I. and necessity to ccnatruct, maintain and operate a sewage eraamnne

- plant and system consisting of lines. cCnnectians, manholes and all

necessary equipment in the area more particularly described herein

lying in llaricepa County, Arizona. In addition, the applicant re-

quented approv al  of :  (Ar  proposed rates to be charged users f or  s91| ! i ! ° "

service.. (b) a contract with Desert Foothills Sanitary District an

process the sewage originating within the District, ac) an effluent

contract proposer! between applicant am! Boulders carefree Corporattlura

for we sale of effluent from the apply¢:ant's salvage treahuenf:
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plwmnix, Arizona

Richllrd Hogarth. Rnqineer. Wtilitifn Mviwla
on behalf of the Arizona Cunrpuration wwllmnatua

Brofam a Bain, by Cary 8. Jones, an butut Rf
tice applicant
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I facilities, and (d) for future movement of me present site of gppli-».

2 |»»=- sewage treatment plant nO another site in the area. By amon8-

3 ment ea its original application, tuNa applicant requested approval £488

4 f construction of an additional interim sewage treatment plant in the

5 approximate amount at szsanaa ad approval of financing for rm ne818i

6 national interim sewage plant. By tlaaomendmsant, the applicant also

7 Qrequesoed higher rates for sewer asrvloe than pn.-oqaonaé in its orig

a Happlicasion. A: the hearing. the appllqant also anlnndod its oriqyinnl.

g Happlication no include the Carefree Drive Impnweuent District within

18 §1t.s certificated area and for the transfer of the assets and 8ert$.£i=
go ?¢¢¢¢ of Gonwenienoo and necessity of Carefree water Gomnplmlgh Inc.

12 servioas in said area as provided in Arizona Corporation

2 Decision No. 34518, to BoUlders Carefree sewer Gorporation

3. 'the llaricopa County mama of Supervisors on August 61 19%

15 Engrafted a franchise to Boulders Carefree Senor corporation :Ur Mus

If §rigbt of construct, maintain and operate a sewage treatment plant as:ml&
I? £or the proposed certificated area. The applicant has also

l l recei.vod the approval of the Arizona State Land Uepartment and thin

11 gllaricopa County Health Department to the granting of the certificate

8 of convenience and necessity.

21 -rue Boulders Carefree Corporation is the developer of a

8 § zeal estate Mvelopuunent called "lioulders carefree" units 1 through S
8 to date, in the carefree area consisting preseméaly of axraggregtte

13 Gnmnmuission

uE

as

as

as

so

32

total -of 249 lots, a golf course and club house. At the present 2

approximately 143 residential units are constructed and occupied at |.

'Noxaiders Carefree." Boulder pucoperties, Inc., an affiliate of

Boulders Carefree Corporation, is the owner of a private sewage

treatment plant and system. This sewage treatment plant and systmn

was originally built to serve only the residents and golf course in

Boulders Carefree development, but is new processing all the treated

31 sewage in Carefree- The sewage treatment plant is presently serving

approximately zoo users including 15 commercial users. The present

sewage treatment plant is operating to capacity and construction et
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additional treatment plant is necessary to process sewage for

§additionol users anticipated cluxiNq Rh:~ next 3` of s Monro. The enlist-

ing sewage treatment plant (Defiance package plant) has a capacity of

oxixnately 120.0100 gallons per day Ana the additional plant (Sillllttb

8 js Lovveless package plant) will have 6 capacity of about 60,009 93110411119

5 Er day. The new smith 5 homeless panckago troatxmamt plant has llll4alQy

1 3»=-= contracted for and is expected to be on time Lima in service by

I  March 1 ' to, according to the applicant. 'restinIcny was presented

9 indicating long-term future growth potential or 1,aoo to 1.zo0 :homo

M ihlomokups in :no Boulders development and an unknown number in ctlwuar

11 é9ms of the proposed certificate oxen. It was lndlcatod that tmiuun

12 this occurred IN approximately lo years, more Cr lose, :am peak lnuud

13 would run 750,000 to a million gallon par alay asequlrlng construction

10 of an entirely now: sOwago troatmnnt plant. The applicant anticipates:

8 Mu: all other future treatment plant construction would be at a

different. site than the pzunent location of the two packager plants

and has roqwustod approval of mite change when and If this occnars.

The applicant proposes the construction at this Elmo of

nm additional sotaago zrenmnr. plant to locroaso the present capacity

This const<uc~~

including sewer lines, would to approximately $258,738.

The proposed loan would

son has to pay for the advance funds, ostinuatod initially at 2%

i s

11

u

II

8

a

a
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21-
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n

a

to

31

32

;.,, 120,009 gallons per day to 180,909 gallons par day.

son would occur at the present site of the Bouldiars proportion, Inc.

sewage treatment plant and the initial coat to the applicant of con-

structing this Sxnith 5 Loveless package plant and related equipment.

It: is
Ianticipaned that the financing for the additional treatment plant

would be provided by a rofunaabla advance in aid of construction Fran

U boulders Carefree Corporation in an amount sufficient to construct

8 'the required mains and lines estimated to be approximately 5140,638

and a shortotetm loan from Roulders Carefree Corp=orat.ion to the

applicant in the approximate sum of $118:100.

bear interest at the rate of interest which Boulders Carefree Corpora-
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u

aid of construction charge to existing users not within the

flaoulders development and all future users regardless of their location

6 within the certificated area.

7 According to the applicant. the Boulders -Carefree corpora-

8 tion will make a contribution of capital to the applicant of $250,000.

9 Inns coaxtrihution to capital will consist of the #existing sewage

ltreatnlem. facility [Defiance packagOplant) with an estimated re-

ll lplacenlent cost cf s22s.000 and $251000 cash for working capital. Upon

in loertifioata approval, Boulders Properties, Inc. will merge into

13 Shoulders Carefree corporation and the present package plant will Ba

18 f transferred to Boulders carefree corporation aM than ro the apfpliouuniW

15 Inna real estate upon which the present Defiance package plant and new 8:

15 lsmltlx s Loveless package plant is located is leased frown another

17 f party. The present lease fee is $2,000 pat year.

l l Nr. Edward F. Everett, president of carefree water Gnmpany

11 llnc., basified at the hearing than the Beard of Directors and stack-

[holders of Carefree Water company, Inc. had approved of the transfer

21 [of its certificate for sewer Services only and its sewer assets to 1iho

8 applicant. The carefree water Company has no sewer plant and proaentw

8 all its sewage is treated by boulders Properties, Inc. at its plant

24 without charge. The certificeatod area of carefree Water Company, Inc.

25 I includes portions of the area known as carefree .Drive Improvement

distr ict. The assets or Carefree Water company consist of a collaotio

2? system, a force main and two leach fields. The personal property

8 assets of Carefree Water, Inc. used in its sewer operation and its

29 certificate would be transferred to the applicant "pa moulmmissiom

so approval without cost. The real property owned by Carefree water

31 Gomany, Inc. used in its sewer service would be sold to the applicant

32 at the appraised value. nr. Everett further testified that carefree :

as

an

no

I greater than the prime rate of interest. A portion of the funds

2 necessary to construct the interim plant and to repay the foregoing

3 ht would be provided by hookup fees, in the farm of a cont;-iLbuti~ua\
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1 aler cgmggny, Inc. has no line extension agreements or retwnadnhle

2 Hdeposits due its users. Mr. Evarutt is pmasently the certif ied

8 orator and manager of the Boulders properties, Inc. plant and Thu!

4 efree Hater Company. Inc. collation system and it is conhamplwtlnd

5 t he will continue in that capacity far the applicant. nr. Barry

6 Eller. Assistant. Maricopa County Engineer and Deputy Suparintanllaat

1 Streets, testified that his department consented to the granting al!

certificate no the applicant. incluéling :nm area known ea the
9 carefree Drive Improvement District. ala also teatifimd that the

10 Izaretree Drive Improvement District would not be dissolved until its

ll :landed indebtedness is pane in full by approximately 1988. This

12 Qianmnded indebtedness appears to have been incurred by the Carefree nrwi

18 8mprovenent. District wluen it constructed a lowa main to assist

14 ittaretzen Water Company no oat :Ins district sewage to the Bauldars

15 ;proper:les, Inc. treatment plant. At the pznaont time. a loose

Ii accounting systems appears to exist for the users of the Boulders

17 8eae=.w¢ plant in that Carefree water Gomnpany bills all users the
l l aonUxly fee and than takes operating expanses out of monies collected.

l l The Dessert Foothills Sanitary District and Desert Foothill#

lmpxovenuent District. both have time some boundaries and are not in¢1=ua; ,

21 min the proposed certificated area. 'these districts have no sewer

8 service at present and are served by septic systems. Eventually, the

28 applicant intends to process the sewage originating within these

8 districts and has submitted a proposed contract (Exhibit 11) with

districts for Cowwission approval. The agreement appears to he in

25 in;-oper form except a ccvauneucemnv. date should be provided therein.

9. The applicant proposes to enter into a contract with the

8 iaoulders Carefree Corporation for the sale of its effluent and a copy

29 of the proposed contract (Exhibit 12) is soluumitted for approval. As

la  resu l t  o f  the hearing, the applicant has new submitted an amendment

31 gm Exhibit 12, making certain revisions in the original proposed

32 contract as to commencement date, sale price of effluent, and billing
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I cycle. The contract as amine»n~dacl proviidlwu lot an initial sale price of

2 Tim effluent of $12 for each acre fact, subject to Ru-iaw and nvisitun

3 every two years. The purchaser of the eftlunnt. Boulflers Carefrao

Corporation. intends to use the effluent for irrigation gmarpasas on

5 Mme or more of its golf courses.

6 g 1o.- The present rates and the proposed rates of the applicant am

1 :Las set fourth in Amended Exhibit 10 attached lwreto and incnrporateud

]herein as part of these Fimiings of Pact.

GDNCLUSIOPIS OP LAW

19 1. The Arizona Revised statutes giver the Arizona Corporation

11 lwaIumission the power to regulate and supazrvasa public service corpora-

12 lions. determine and prescribe the rates and xequira said cozporatianli

13 [to obtain a certificate of convenience and necessity. .

14 'Nxere is a present Ana continuous need for a sewage m*=mf»=»§é

15 plant and system to serve the population in the proposed uartif icatad

18 area.

3. The Bouldered Cfaretree sewer Cbtpuoration is a fit and proper

identity to reeaiva a certificate of convenience and necessity for the .

operation of a sewaqc treatment plant and system consisting of lines.

hmmnectiutss. ananhcles and all necessary equipment.

Interim rates may be granted when there exists an ismusadiatn

[and urgeluit need therefore.

s.

aid reasonable.

That Boulders carefree sewer Corporatlcti

be granted a certif icate of convenience and necnasity to construct,

maintain and operate a sewage treatment plant and system consisting of

lines, connections, manuals and all necessary equipment in an area

to in Maricopa County, Arizona, mare particularly described as fcllwws :
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wnanaroas. IT IS ORDERED:

The interim rates and charges astablishnd herein are just
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1 .

2.
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6.

1.

3.

a.

sect ion  35 .  ' lawwhip  6  nor th ,  984899  4  East ,
Gi la  and  sa l t  R ives '  Base  we  Mer id ian .

section as, Township s North, Range 41 East,
Gila Anna Salt River Base aux! Heri8ian»
except that pert: at aectiufn be sit.taate8
south of Cava cnaek mad in Ma Southaasat
Quarter (SB 1/4) of said Sawtion as.

zest half (B 1/2) of Sonthfeanst Quarter (SB
1/4) of Section 34. wwnwvrmi9 6 lluarth.
Xanga I Mast. 8i1a and sat River Base ¢.l»a
meridian.

'lwuiznship llama 4
Gila Ami 8a1a Rim: Mn Md linidiam.

8:-rcapt that ponieun of thekla Mia inscribed
in paragraphs 1 thrnogh 8 hereof that is
currently situate within tips bnlaamdariea
at! than Desert Fbcavthills sanitary District
and the amaze Foothills Ilxprowemnt
District, dmactibca an follwwss

wear: roothillmi Samitanr District. ad
Dapseart foothill s Imrnmevvannnt biahriee (Bow
Districts save Thu Warn koundnxioal .

southeast  Quar iaer  (SB 1/4)  at  me Worthaust
Quar t e r  ( NE 1 /4 )  o f  Sec t ion  341  To \m sMp s
n o r t h .  R a n g e  4  b a s t ,  G i l a  a n d  s a l t  R i v e s :
Base  and  mer id ian .

Sect ion 2.  ' l '==~*wl= i9  s  nor th .  l lannqn 4 East,
G i l a  a n d  s a l t .our  Base amid Mnr ld ian.

Sactian 11, s Martin.
ease,

ala: 1181! (E Ia: of Sactiain 31 *kwnsltif
s worth, Runge 4 sane, Gila and salt Rhino:
Base am# lbridian.

Beginn ing a t .  the in tornooUenun of  the monument
l ine of  carve Crease Roan! and the wor th-south
nnidsootion Liao of Soctaon as, *Nnrwmahip s
n o r th .  Bo n g o  4  s a n e ,  G i l a  Ami  Sa u l t  R iv e r  Ba s e
a n d  Me r id ia n ;  t h e r mo  n o r th e r l y  a lo n g  s a y s !
midsec t ion  L ima to  £9919 nor th  Moron :  (Nr  1 /4 )
c c t n o r  o f  s a i d  s e c t i o n  a s ,  t h a n t  w o a t o r l y
a l o n g  t h e  n o r t h  U n a  o f  s u d  S e c t i o n  a s  t o
th e  n o r th we s t  c o r n e r  o f  s a id  So lu t i o n  3 5  t
n u a n c e  s o u t h e r l y  a l o n g  t h e  w e s t  l i n e  o f  s a i d
s e c t i o n  3 5  t o  t h e  s o u t h w e s t  c o r n e r  o f  t h e
for tzhewost Qwanrtor *WW 1/4) of the Ho:-thwaat
Quar te r  INC I /4 )  ox  ma id  8ao t . io1n  351  thence
c o n t i n u e  s o u t h e r l y  a l o n g  t h e  w e s t  l i n e  o f
£0185 268, 269, 270 8118 271 of Carefree,
Ar izona .  as  r eco r doz i  i n  Hook  to  o f  Maps  .
p a g e  a v ,  s a r i c o p a  C o u n t y  a e o o r d o r ,  t o  t h e
s o u t t r wa s t  c o r n e r  o f  s a id  No t  2 6 8 1  th e n c e
c o n t i n u e  a o u t h s a s t o r l y  a l o n g  t h e  s o u t h w e s t e r l y
l i n e  o f  s a i d  n o t  2 6 8  t o  t h e  w e s t  r i g h t - o f - w a y
l i n e  o f  s o o u e s a a l o  M a a s  t h e n c e  c o n t i n u e
s o u t h e r l y  a l o n g  G a i a  r i g h t - o f - w a y  l i n e  t o  t h e
s o u t h e a s t  c o r n e r  a t  n o t  : u s e  i n  s a i d  c a r e f r e e ,

w »l,<»»» 1 .
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IT !S runner ORDERED: That Cawfreu water uranlpnnyf Ina. is

éautMrind to transfer to Baraldars carafe Saner corporation its
11 inseam .ad certificate of convemianca ad necessity for sewer

" provided in Arizona corporation commission Nlacisicn no. 3451s.

re Is #Gunn GQDERED: 'that the applicant Ba authorized trev

s

23

as

as

so

27

31
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an
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éesraanssu interim rates for its saw: aazviee as follows:

I

I
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aq=e 8
-2361
acisioln No.

Servicer

Residetlwlal

:wan-nuuurann
camuercial

Golf course
Effluent

nesnauranus

carefree III

:.,*'° 4-'-=-M J 4 . . *c i  f I

Arian fa: thence southeasterly to the inter-
section of the moxunmecnt lines at Sxnottmiale
:ncaa and Bloody Basin mad: thence noneth-
easterly along tito :monument line of Bloody
Basin Noah w a point of intzaraection with
Me east line extended of Lot 66 of said
Carefree. Arizona; thence mnorthwustarly
along said east lot line expanded a distmnoe
of 166.75 feet heyonnd time southeast csarnar
of said Lot 66: thoma south snnzwau' West
141.91 feet: thence Worth 4s°ao'oo' west
215.80 feet: thence South 52°00'00" west
144.08 feet to the nnzthxalastszrly rightwi-
ww line of Siéeewixndar Road: tkuaswe eumtinue
South 52°00100" west no Tina monument line
of Sideeurindar noah thence noclrtlxlwestaerly
along the mauxument line of Sixiwlrindat [Wand
no we mommxent line of alWay Road: Manse
westerly alan the monument line of 8ldla~
winder Road to the wmnamnnt line of carefree
Drive: thence aonthuestaarly along Up
monument line at Carefxua Mina to the
monument line of soottscllala 2899.83 thence
northerly along the munlailwent line ofscotts-
dale nnaa to the monmmacnt lime of Cave
Creek Road: themes snutheastnrly along the
monument 1MQ of Cave Creek mad to the
north-south midaactinn line of said section
35, the point of hufginning.

R e

$10.00/llwnth

$25.99/MCuntzh plus
$.75 per 1,0011 gallant
of water used

8a1e price $12.89/acxe
foot

$34.90/month plus
81.00.per 11008
gal lons of  water used

$1 , we . 80/month

I
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re Is ruamuzn OnnslWne That non-sefundaiale plant capacity chaaewmi.

contribuzsam of construction ac be charged ram sawn: urns are

Perehsy agvprcued as follcuss*

en $18. no
.w - . cnawmrwi*

in accordannea with the utandnnls of the auNdinq ounoxs Alan! ihnwugullu
association.

Commercial: $1.n00.00, plus an amount equal to $18.00 tunes we
sqfwarc root at tae area in squura-font of the atructuru, \iBlli¢h aze»a
man be computed in accordance with Stu standards of the Building
*Jumpers and Managers Association.

Nastaurantz sz,ono.0o. plus an amount equal tn s1a.oo Tim: the
squuuaxne :ant of the area in square feet of the structure. which area
small! be computed in accordance Vitia than stcnslnrds of the Building
Uunclrs and Maasagars Association.

IT is PUMHBR ORDERED: That at the Tim: Rf hearing an the appt

action Fm: a pormammt rate incrcaso further eviaance shall he prweaiW

so a plant capacity charge for all classifications cf no users, for

review by the Commission.

re is romans onncnem 'that the interim rates authorized herein

*shall be effective as of January man usage and um: the nqmlicant

shall advise each of its customers by mail of the interim rates authnu:-5

31 ired herein prior to January 1980 usage.

oz * The plant capacity charge shall uh a one tuna charge for sawauw
treatment facilities prcvidcd by Boulders carefree Sewer corpnratimam

11

21

a

a

an

8

as

27,

as

8

an

17

no
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u

12

13

14

as

4

5

s.

1

s

9
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WASTEWATER TREATMENT PLANT CLOSURE AGREEMENT

This WASTEWATER TREA' EN'[ PLANT CLOSURE AGREEMENT (this
"Agreement") is made thisrt Vs day o e'}¢¢-3= , 2009, by and between the BOULDERS
HOME OWNERS ASSOCIATION, a non-profit Arizona corporation ("BHOA") and BLACK
MOUNTAIN SEWER CORPORATION, an Arizona public service corporation ("BMSC")
(individually, a "Party" and collectively, "Parties"), for the purposes and consideration set forth
hereinafter.

RECITALS

A. BMSC is a public service corporation as defined in Article 15, Section 2of the
Arizona Constitution. BMSC owns and operates certain wastewater collection, transmission and
treatment facilities and holds a certificate of convenience and necessity granted by the Arizona
Corporation Commission (the "ACC") authorizing BMSC to provide sewer utility service within
portions of the Town of Careliee and the City of Scottsdale.

r\

B. BHOA is an association of 332 home and property ownersin the norther portion
of the area known as the Boulders community in Norri Scottsdale and Carefree, Arizona. A map
depicting the general location of the Boulders community is attached hereto as Exhibit A to this
Agreement. The Boulders community also includes the Boulders Resort and Club (the
"Resort"). The Resort is located in north Scottsdale and includes a hotel, clubhouse, pool, tennis
courts, various landscaped areas, two 18-hole championship golf courses, and numerous
residential units. BHOA owns and controls the common areas and BHOA and its members are
customers of BMSC, as the entire Boulders community is located within BMSC's certificated
service territory.

D. At the present time, BMSC operates a single wastewater treatment plant known as
the Boulders East Plant (the "Plant") within the Resort. The Plant currently has a permitted
capacity of 120,000 gallons per day ("god") and a maximum treatment capacity of 160,000 god.
BMSC currentlytreatsanaverage120,000 god ofwastewater and delivers all effluent from the
Plant to the Resort pursuant to an Effluent Delivery Agreement, dated March 2001. The
remainder of BMSC's wastewater is delivered to the City of Scottsdale for treatment, pursuant to
a Wastewater Treatment Agreement, dated April 1, 1996 ("Scottsdale Agreement").

E. As required by ACC Decision No. 69164 (December 5, 2006),BMSChas made
substantial improvements to its wastewater collection systems. These improvements have been
successful in addressing odors from the Company's collection system. However, fugitive odors
continue to be a problem at the Plant, as do intermittent noises and traffic from an assortment of
trucks and related vehicles servicing the Plant due primarily to its location within the BHOA and
in the immediate proximity of residential properties. Because these odors and noises remain
largely within the Plant's normal operating parameters, the parties believe that the only viable
remedy to remove all odors and noises/truck traffic from the surrounding community is closure
of the Plant. This is true, despite the parties' agreement that the Plant is being operated by

I:si
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BMSC in compliance with all applicable law and regulation, and that such utility property is a
used and necessary asset of BMSC.

F. BHOA represents that the closure of the Plant is supported by the Boulders
community, the Town of Carefree, and the City of Scottsdale, all of whom, in addition to
BMSC's customers, have an interest in the closure of the Plant. Therefore, in order to pursue
closure of the Plant, the Parties desire to enter into an agreement setting forth the terms and
conditions under which BMSC will close the Plant and clarify each Party's rights and obligations
with respect to that closure and the associated regulatory and ratemaking approvals.

NOW, THEREFORE, for good and valuable consideration the receipt and sufficiency of
which are hereby acknowledged, the Parties covenant and hereby agree as follows:

AGREEMENT

1. Incorporation of Recitals. Each of the recitals set forth above are hereby
incorporated into this Agreement by this reference as if fully set forth herein.

2. Closure of the Plant. BMSC agrees to close the Plant subject to the terms and
conditions set forth hereinafter. As used herein, the terns "closure" and "close" 'm reference to
the Plant shall mean the termination of the wastewater treatment operations at the Plant, removal
of the physical structure of the Plant and the associated equipment that is not necessary for the
continued operation of the wastewater collection and transportation systems and remediation and
restoration of the Plant's associated property as required by applicable law and regulation.

a. Conditions Precedent to Plant Closure.
closure of the Plant if the following conditions are satisfied:

BMSC agrees to commence the

i. Downstream Collection Svstem Line Capacitv. The downstream
collection system line from the Plant to the City of Scottsdale must have sufficient capacity to
support an additional 120,000 god flow of wastewater. If engineering evaluations conducted by
BMSC or its agents determine that the downstream collection system line lacks sufficient
capacity to support the extra flow, BMSC agrees to upgrade the system to provide sufficient
capacity for additional flow if it determines, in its discretion and in consultation with BHOA,
such an upgrade is not prohibitively expensive forBMSC and is in the best interests for BMSC
and its ratepayers.

ii. Flow-through to the Citv of Scottsdale. Engineering evaluations
conducted byBMSC or its agents must demonstrate that the Plant's intake and outflow lines can
be connected to permit flow-through of wastewater to the City of Scottsdale's wastewater
treatment system in the same or similar manner as BMSC currently delivers flows from its
customers to the City of Scottsdale system under the Scottsdale Agreement. BMSC agrees to
modify the Plant's system to permit such flow-through if it determines, in its discretion and in
consultation with BHOA, such an upgrade is not prohibitively expensive for BMSC and is in the
best interests for BMSC and its ratepayers.

2
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iii. Wastewater Treatment Agreement with the Citv of Scottsdale. BMSC
must successfully negotiate the purchase of 120,000 god of additional wastewater treatment
capacity to treat the flows currently being treated at that Plant. In addition, BMSC must sign an
amendment to the Scottsdale Agreement that (1) extends BMSC's right to purchase additional
capacity beyond December 21, 2016; (2) states that BMSC's right to capacity shall survive the
termination of the Scottsdale Agreement; (3) states that the City of Scottsdale cannot terminate
the Scottsdale Agreement if BMSC closes the Plant; and (4) provides BMSC the long-term right
to purchase additional capacity at market rates.

iv. Effluent Agreement with the Resort. BMSC currently has an
agreement with the Resort which requires BMSC to deliver all effluent generated at the Plant to
the Resort through March 2021. In the agreement, BMSC covenanted to continue to operate the
Plant and to not reduce the amount of effluent produced by the Plant. BMSC must sign an
agreement with the Resort whereby the Resort agrees to allow the termination of the Effluent
Agreement at no or limited cost to BMSC.

v. Approval of Plant Closure. BMSC must seek and obtain dl the
necessary local, county, state, and/or federal approvals for the closure of the Plant.

vi. ACC Approval of Cost Recovery for Plant Closure. ACC must
approve a cost recovery mechanism that permits BMSC to recover a return on and of the capital
costs of closure, which costs include, without limitation, the costs of procuring additional
capacity from the City of Scottsdale, the costs of engineering and other analyses necessary to
complete the closure, any system upgrades required as a result of the closure and/or the delivery
of the flows previously treated at the Plant to the City of Scottsdale. BMSC must also be
authorized recovery of any reasonable costs of reaching agreement with the BHOA, the City of
Scottsdale and the Resort as required to fulfill the terms of this Agreement, including, without
limitation, the costs of obtaining all necessary approval from the ACC, including rate case
expense. BMSC shall have no obligation under this Agreement if the ACC does not approve
such cost recovery mechanism as acceptable to BMSC in its sole discretion.

b. Tennination of Operations at the Plant. BMSC agrees to use all commercially
reasonable efforts to complete termination of its operation of the Plant within 15 months of the
satisfaction of conditions listed in Sections 2(a) (i) - (vi), subject to government approvals and
the terms and conditions set forth hereinaiier.

c. Removal of Plant Structure and Associated Equipment. After terminating its
operations, BMSC agrees to remove the Plant's physical structure from the Plant Property. The
"Plant Property" includes the 1.03 acres of the current Plant site. BMSC agrees to remove any
associated equipment or structures from die property that are not necessary for the continued
operation of its wastewater collection or transportation systems.

d. Remediation of the Plant Propertv. BMSC agrees to be responsible for the
proper management, handling, transportation, storage and disposal of any hazardous substances
generated by BMSC's activities on the Plant Property. BMSC is responsible for remediating the
hazardous substances directly generated by its activities on the Plant Property to the level
required by applicable laws, if such remediation is required by an applicable law. The 'tag
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"Hazardous Substances" shall mean any substance, material, pollutant, contaminant, or waste,
whether solid, gaseous or liquid, that is infectious, toxic, hazardous, explosive, corrosive,
flammable or radioactive, and that is regulated, defined, listed or included in any Applicable
Laws, including, without l imitat ion, asbestos, petroleum, petroleum or l ibel  addit ives,
polychlorinated biphenyls, urea formaldehyde, or waste tires.

e. Restoration of the Plant Propertv. BMSC agrees to restore the surface and
subsurface of the Plant Property to a safe and stable condition. Further, upon completing closure
of the Plant structure, BMSC and its agents shall remove from the Plant Property all tools,
excavated material, personal property, rubbish, waste and surplus materials in connection with
the closure and/or previous operation of the Plant and leave the Plant property 'free and clear
f rom al l  obstructions and hindrances unti l  such time that residential structures may be
constructed on the site.

3. Ownership of Plant Property. BMSC will have full and complete ownership of the
Plant Property after the completion of the closure, remediation and restoration. Within 60 days
of BMSC completing removal of the Plant's physical structure from the Plant Property, BHOA
agrees to contribute or work with BMSC to enable transfer of the 0.2+ acres of land adjacent to
the Plant to BMSC to enable development of the Plant Property. Thereafter, BMSC will
determine, in its discretion, the best time to market the residential property so as to maximize its
value, subject to local laws and rules applicable to development within the BHOA. BMSC
further agrees to seek ratemaldng treatment of such gain that would result in an equal sharing of
the gain between BMSC's shareholders and ratepayers, and BHOA agrees to provide support for
such ratemaking treatment of any gain of the Plant Property. Gain on sale shall be that amount
over and above BMSC's basis in the Plant Property. The gain on sale shall exclude the proceeds
from the 0.2+ acres "contributed" by BHOA. All proceeds from the sale of the 0.2 acres
"contributed" by BHOA shall be allocated towards reducing the rate base and costs of the
closure of the Plant

4. Costs of the Closure of the Plant. BMSC will be responsible for all costs related
to the closure of the Plant, notwithstanding BHOA's contribution discussed in Paragraph 3.

Covenantsa

a. BMSC covenants and agrees to negotiate in good faith and with promptness
the modifications to the agreements contemplated in Sections 2(a)(iii) and
2(a)(iv) above.

b. BHOA covenants and agrees to lend assistance and support as requested by
BMSC in relation to BMSC's efforts to close the Plant, including assisting
and supporting BMSC as requested in relations to BMSC's efforts with the
City of Scottsdale and the Resort. BHOA specifically covenants to assist and
support BMSC, publicly and privately, in its efforts before the ACC to obtain
recovery of  i ts costs incurred under this Agreement, including rate case
expense, as contemplated in Section 2.a.iv  above. BHOA agrees and
acknowledges that recovery of a return on and of the capital investments and
the expenses incurred by BMSC and/or its parent company in reaching 8
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obtaining the necessary approvals of the Agreement and thereafter closing the
Plant will likely result in the need for higher utility rates by BMSC.

c. Both Parties covenant and agree to not interfere with or cause an unreasonable
delay in the removal of the Plant.

6. Risk and Indemnification. Subject to the limitations set out herein, BMSC hereby
assumes any and all risks associated with the Plant's closure or other actions to be conducted by
BMSC pursuant to this Agreement. BHOA shall not seek indemnification from BMSC for any
and all claims, actions, costs, fees, expenses, damages, environmental investigation costs,
obligations, penalties, fines, liabilities or other losses arising out of any breach or default in the
performance of this Agreement by BHOA.

7. Force Maieure. Neither Party to this Agreement shall be liable to the other for
failure, default or delay in performing any of its obligations hereunder, other than for the
payment of money obligations specified herein, in case such failure, default or delay is caused by
strikes or other labor problems, by forces of nature, unavoidable accident, fire, floods, acts of the
publ ic enemy, interference by civ i l  authori t ies,  passage of  laws, orders of  the court ,
unavailability of or delays in receipt of materials, supplies or equipment, or any other cause,
whether of similar nature, not within the control of the Party elected and which, by the exercise

of due diligence, such Party is unable to prevent. Should any of the foregoing occur, the Parties
hereto agree to proceed with reasonable diligence to correct or eliminate the condition causing
the force majeure and do what is reasonable and necessary so that each Party may perform its
obligations under this Agreement.

8. Term of Agreement. This Agreement shall terminate when the Parties have
performed all of their obligations under this Agreement, but no earlier than the time BMSC has
obtained favorable ratemaldng for the costs of the closure.

9. Termination of Agreement.

a. Termination for Breach. Either Party may initiate proceedings for termination
of this Agreement in the event of a breach or anticipated breach of a material term or condition
by the other Party. In such event, the Party contending that a breach has or will occur shall
promptly provide notice thereof to the other Party, and shall initiate proceedings in accordance
with Paragraph 12, below.

b. Failure of Conditions to Plant Closure. If  any of  the conditions l isted in
Paragraphs 2(a) (i) - (vi) are not satisfied, either Party may initiate proceedings for termination
of this Agreement. In such event, the Party contending that a failure of a condition has or will
occur shall promptly provide notice thereof to the other Party, and shall initiate proceedings in
accordance with Paragraph ll, below.

10. Notices. Any notice required or permitted to be given hereunder shall be in
writing and directed to the address set forth below for the Party to whom the notice is given and
shall be deemed delivered (i) by personal delivery, on the date of delivery; (ii) by first class
United States mail, three (3) business days after being mailed, or (iii) by Federal Express

'S
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Corporation (or other reputable overnight delivery service),
deposited into the custody of such service.

one (1) business day after being

Into BMSC to: Greg Sorensen
Black Mountain Sewer Corporation db Liberty Water
12725 W. Indian School Road, Suite D-101
Avondale, AZ 85392

With a copy to: Jay L. Shapiro
Fememore Craig, P.C.
3003 N. Central Avenue, Suite 2600
Phoenix,AZ 85012

Into BHOA to:Ted Wojtasik
Rossmar & Graham
9362 E. Raintree Drive
Scottsdale, AZ 85260

With a copy to: Scott Wakefield
Ridenour, Hienton & Lewis
201 N. Central Avenue, Suite 3300
Phoenix, AZ 85004

Any Party may designate another address for notices under this Agreement by giving the other Party
not less than thirty (30) days advance notice.

11. Dispute Resolution. The Pres agree to use good faith efforts to resolve, through

negotiation, disputes arising under this Agreement. If the Parties are unable to resolve the dispute
within sixty (60) days, a Party that still believes the dispute requires resolution may pursue
mediation or arbitration or commence litigation in a court or other tribunal of appropriate
jurisdiction.

12. Attomevs' Fees. In the event either Party hereto finds it necessary to employ legal
counsel or to bring an action at law or any other proceeding against the other Party to enforce any of
the terms, covenants or conditions hereof; die prevailing Party in such action or proceeding shall be
paid its reasonable attorneys' fees and costs, and in the event any judgment is secured by such
prevailing Party, all such attorneys' fees and costs shall be included in such judgment. Any
arbitration shall be considered a proceeding for the purposes of this paragraph.

13. Amendments and Waiver of Conditions. No waiver by eider Party of any breach of
this Agreement by the other Party shall be construed as a waiver of any preceding or succeeding
breach. This Agreement may be amended only in writing and may not be amended or modified by
any part performance, reliance or course of dealing. ,
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14. Additional Acts. The Parties agree to execute promptly any other documents and to
perform promptly any other acts as may be reasonably required to effectuate the purposes and intent
of this Agreement. Each Party shall cooperate with and provide reasonable assistance to the other
party to obtain all required approvals and consents necessary to effectuate and perform this
Agreement.

15. Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the successors and assigns of the Parties. This Agreement, together with all rights,
obligations, duties and privileges arising hereunder, may be assigned by either Party without the
consent of the other Party. If either Party assigns its interest hereunder, then such assignment shall
be set forth in a written document executed by the assignor and assignee, which document shall
contain an express assumption by the assignee of all obligations of the assignor under this
Agreement. The foregoing noWthstanding, the failure of an assignee or other successor in interest
to execute and deliver such written document shall not terminate or otherwise limit the rights of the
non-assigning Party hereunder.

16. _
accordance with the laws of the State of Arizona.

Governing Law. This Agreement shall be governed by, construed and enforced in

17. Construction. The terms and provisions of this Agreement represent the results of
negotiations between BMSC and BHOA, neither of which have acted under any duress or
compulsion, whether legal, economic or otherwise. Each Party has had the full opportunity to
review and understand the legal consequences of this Agreement. Consequently, the terms and
provisions of this Agreement should be interpreted and construed in accordance with their usual and
customary meaning, and BMSC and BHOA each waive the application of any rule of law providing
that ambiguous or conflicting terms or provisions are to be interpreted or construed against the Party
whose attorney prepared this Agreement. This Agreement represents the Parties' mutual desire to
compromise and settle disputed issues. The acceptance by any Party of a specific element of this
Agreement shall not be considered precedent for acceptance of that element in any other context.
Nothing in this Agreement shall be construed as an admission by any Party as to the reasonableness
or unreasonableness or lawfulness or unlawfiilness of any position previously taken by any other
Party. No Party is bound by any position asserted in negotiations, except as expressly stated in this
Agreement. No Party shall offer evidence of conduct or statements made in the course of
negotiating this Agreement before the Commission, any other regulatory agency, or any court. The
invalidity of any provision of this Agreement shall in no way affect any other provision hereof

18. Interpretation. The terms of this Agreement supersede all prior and
contemporaneous oral or written agreements and understandings of BMSC and BHOA with respect
to its subject matter, all of which will be deemed to be merged into this Agreement. This
Agreement is a tined and complete integration of the understandings of BMSC and BHOA and sets
forth the entire agreement between the parties with respect to the subject matter hereof If there is
any specific and direct conflict between, or any ambiguity resulting Eom, die terms and provisions
of this Agreement and the terms and provisions of any document, instrument, letter or other
agreement executed in connection with or furtherance of this Agreement, the term, provision,
document, instrument, letter or other agreement will be interpreted in a manner consistent with the
general purpose and intent of this Agreement. h
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19. Counterparts. This Agreement may be executed in two or more original or facsimile
countapaxts, each of which shall be deemed an original and all of which together shall constitute
but one and the same instrument.

IN WITNESS WHEREOF, BMSC and BHOA have executed this Wastewater Treatment
Plant Closure Agreement as of the date and year first written above.

BLACK MOUNTAIN SEWERCORPORATION
An Arizonacorporation.

0/~rfBy
Its 'D 1442 QQ* Go~Q;({A»'**\ uv\t

BOULDERS HOME OWNERS ASSOCIATION
A non-profit Arizona corporation

By
Its
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19. Counterparts. This Agreement may be executed in two or more original or facsimile
counterparts, each of which shall be deemed an original and adj of which together shall constitute
but one and the same instrument.

IN WITNESS WHEREOF, BMSC and BHOA have executed this Wastewater Treatment
Plant Closure Agreement as of the date and year first written above.

BLACK MOUNTAIN SEWER CORPORATION
An Arizona corporation.

By
Its

BOULDERS HOME DWNERS ASSOCIATION
A non rot it one 00 oration

By
Its
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